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FACT FINDING REPORT AND RECOMMENDATIONS

INTRODUCTION
An Emergency Manager was appointed for the City of Detroit in April,

2013. As a result, under PA 436 the City’s duty to bargain with its employee
unions was suspended and the City could implement changes in the terms and
conditions.

There is an exception. The Detroit Department of Transportation,
(“DDOT”) receives federal funds under the Urban Mass Transit Act. One of the
conditions of such receipt is that arrangements be made to protect the interests
of employees . As a result, in 1990 the City and both AFSCME Local 214 and 312
entered into what are known as “Section 13(c) Agreements” which preserved the
collective bargaining rights of employees. Those agreements are in the record as

Exhibits 3 and 4. The 13(c) agreements provided that if the parties cannot reach



agreement, the dispute will be submitted to the Michigan Employment Relations
Commission (“MERC”) for fact finding.

Such disputes arose, and on November 21, 2013 MERC appointed me the
fact finder for both Local 214 and Local 312. (The locals are negotiating together,
and participated in the fact finding together, so 1 will refer to them as the Union
or the Unions). I was also appointed fact finder for the Amalgamated Transit
Union, Local 14, but it entered into a contact with the City before proceedings
began.

Pre-hearing conferences were held on December 6 and 17, 2013, and by
agreement of the parties hearings were scheduled for January 17 and 28, 2014.
In the interim, I ordered the parties to mediate with one of MERC's mediators,
and to participate in at least two face to face negotiating sessions.

The Union filed a Motion to Remand which I denied in an Opinion and
Order re: Motion to Remand dated January 7, 2014.

A hearing was held on January 17, and just prior to January 28 the City
said that their witness was not going to be available. I met with counsel on
January 28 and the parties were unable to agree on future hearing dates. I
therefore issued an Order Re: Scheduling dated January 29, 2014, stating that the
last day for hearings would be Friday, February 14, hearings would be conducted
on February 12, 13 and 14 and there would be no hearings after February 14.

We held hearings on those dates and the parties agreed on a briefing
schedule, later amended. Briefs were submitted to me on March 21, 2014. A
panel meeting was held on April 22.

The City identified four issues on which it wanted fact finding. It is
seeking Memoranda of Understanding (MOU) on wages, healthcare, retirement
benefits and longevity pay. The duration of the contract is also an issue.

The Union has objected to fact finding arguing that the parties have not
truly negotiated, and there are numerous other provisions in the contracts which

are atissue.



TESTIMONY AND EXHIBITS

A total of 83 exhibits were introduced by both sides and in most part the
testimony of the witnesses amplified and explained the exhibits, so I will not

review them specifically.

CITY WITNESSES

Michael Hall

Michael Hall is the Director of Labor Relations and Director of Human
Resburces for the City of Detroit. He began with the City in September 2013, after
the bankruptcy filing, after a career in human and labor relations, mainly with
General Motors. He has a Bachelors in Business Administration and a Masters in
Industrial Management and Human Resources, both from Central Michigan . He
is responsible for forty- seven bargaining units in the City.

He testified that there are approximately 9,200 union and non-union
employees in in the City and he is responsible for all except those in the Water
and Sewerage Department.

There are two pension plans, one for police and fire, and the General
Retirement System, or GRS, for all others.

He testified that there is a tremendous need for cost savings in the City
and it needs to reduce operating expenses so it can continue to provide the
services the City should be providing to its citizens. To that end the City has
instituted wage reductions, a new healthcare plan, termination of longevity
payments, and a pension proposal.

The healthcare plan proposed to these locals is the same plan provided to
other unionized and non-unionized employees in the City. He testified that the
City’s objective is to get the best coverage available under the circumstances of
bankruptcy and to decrease the number of plan options in order to minimize

administrative complexity.



He testified that the major changes to the healthcare plan were to increase
the deductible for individuals from $250 to $750, for family from $500 to $1,500,
and out of pocket expenses for a family were increased from $3,000 to $4,500.

The 2013 healthcare plan is no longer in effect and is not being offered to
any employees in 2014. The only healthcare plan in effect is the new one.

He said he could not think of a reason why Locals 214 and 312 should get
a different healthcare plan than other City employees and that members of Locals
214 and 312 are currently enrolled in the new plan.

The City proposed a 10% wage reduction which he understands will save
the City about $36 million annually. He has not accepted the Union’s wage
proposal because the City wants all employees to assist in emerging from
bankruptcy and he wants to treat them all equitably.

He testified that the City is currently trying to hire 16 new mechanics in
Local 312 and admits that he has heard that the wage reduction has made it more
difficult to hire them.

The pension proposal was for a freeze of the GRS as of December 31, 2013
and adoption of a defined contribution plan to which the City would contribute
5% of an employee’s base wage annually. The plan does not permit employee
contributions.

He explained that the Emergency Manager agreed with the Bankruptcy
Court not to freeze the plan while mediation is continuing under the auspices of
the federal court. AFSCME is actively involved in the mediations.

The City proposal goes on to say that whatever comes out of the
Bankruptcy Court will be implemented.

He testified that it also reserves to the Employer the right to amend,
modify or terminate the 401(c) plan. He could not testify as to the amount of

savings anticipated by the pension change.

Charles Moore
Charles Moore is a senior managing director with Conway MacKenzie,

which is a turnaround and restructuring firm. He is a CPA and has both a BA and



an MBA in Accounting from Michigan State. He has experience working with such
governmental entities as Jefferson County, Alabama; Stockton, California; Puerto
Rico; the Wayne County Circuit Court and the Detroit Public Schools. He has been
involved in numerous projects restructuring compensation, both wages and
benefits, for employees. Conway is currently the operational restructuring
advisor to the City.

He testified that the City and its advisors concluded that it was unable to
meet its debts as they became due and a comprehensive restructuring plan was
needed. That Plan was prepared and publicized to employees and creditors.

The City’s objectives as set forth in the plan were to:

e Provide incentives (and eliminate disincentives) for
businesses and residents to locate and/or remain in
the City.

e Maximize recoveries for creditors.

e Provide affordable pension and health insurance
benefits, and restructure governance of pension
arrangements.

e Reform the City government operations to improve
efficiency and reduce costs

¢ Eliminate blight to assist in stabilizing and revitalizing
neighborhoods and communities within the City.

e Maximize collection of taxes and fees that are levied or
imposed.

o (enerate value from City assets where it is
appropriate to do so.

He testified that the City’s population and property values had been
declining for years and it was necessary to halt and hopefully reverse those
trends. The City needs stability and predictability and needs to spend adequate
money on the things that residents and businesses value, so they will be attracted
to the City. The City also has to provide as much as it can to its creditors.

He testified how the City has looked at adjusting wages, healthcare costs,
and the cost of pensions.

He testified that the offers the City made to the local unions are consistent

with those offered City wide for participants in the GRS.
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He testified that 41% of the gross revenue of the General Fund Revenue is
for wages and benefits. He also testified that it is very common for cities to have
a substantial amount of its revenues go to wages and benefits.

With respect to the GRS, he testified that the difference between the
actuarial value of the plan at June 30, 2012, and the actual value of assets, was
$650 million.

A 7.9% rate of return had been used for valuing the fund. Using the
actuarial value of the fund it is 77% funded but using the actual value, as well as
using a more realistic rate of return, it is only about 55% funded.

He testified that the practical problems this causes are that significantly
higher contributions are needed to fund the plan, and there might not be enough
money to make pension payments, as soon as ten years out.

The goals in restructuring retirement benefits are predictability,
maintaining a reasonable amount of benefits for retirees, and reducing the risk
for benefits earned in the future.

He testified that to meet these goals the city proposes to close the current
defined benefit plan to new entrants and freeze it so current employees do not
accrue any more benefits. Current employees would participate in a defined
contribution plan with a 5% contribution of base wage. Employees would not
contribute to that plan but could make contributions to a separate plan.

He testified that the freeze did not go into effect because those involved in
the Federal Court mediation process asked that it not be implemented while the
parties continue mediating. He testified that the City’s position still involves
freezing and implementing a defined contribution plan. He said that AFSCME is
involved in the mediation.

The City’s offer on pensions states that it will be modified as might be
necessary to conform to the plan of adjustment approved by the Bankruptcy
Court.

He testified that the wage proposal calls for a ten percent reduction and a
termination of longevity pay. Over ten years the plan is to provide annual

increases to account for inflation of about 2%.
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He testified that it is “incredibly difficult when you start selecting or
choosing individual groups on which to focus these types of concessions and
accommodations.”

He testified that City-wide the wage reduction would result in savings of
about $14 million for non-uniformed employees and elimination of longevity pay
results in annual savings of about $4 million.

He testified that reducing the number of health care options saves money
in administrative costs, and to the extent you can pool employees into fewer
categories you can get better pricing. The City’s proposal is estimated to save $12
million per year.

He testified that the new healthcare plan went into effect on January 1,
there is no old plan for employees to participate in, and that employees of Locals
214 and 312 are participating in the new plan.

DDOT does not make money for the City, and does not cover the costs of
its operations from fare revenue or grants, but requires a subsidy from the City of
$60 to $90 million per year, and the goal of the restructuring plan is to reduce
that as much as possible.

He testified that he did not cost each of the changes for Locals 214 and 312
specifically, but instead they looked at the proposed health care, pension and

wage changes on a city wide basis.

UNION WITNESSES

D’Angelo Malcolm

The Union called D’Angelo Malcolm, who is Staff Representative for
Michigan AFSCME Council 25 and represents Locals 214 and 312. His primary
role is to negotiate and enforce contracts. He was involved in meetings and
negotiations on the contracts at issue here. He testified that it was always
difficult to understand the City’s positions. He said the City wanted them to agree
to certain things they had offered other employees, who did not have bargaining
rights like these two locals have. The City had imposed CET, City Employment

Terms, on other employees.



Mr. Malcolm testified as to the difficulty he and the Unions had negotiating
with the City, because it delayed in providing detailed information on its
proposals. The Unions asked questions, which simply were not answered. He
testified that instead of going through the negotiation process, the healthcare
proposal from then City was that “the Union will receive the City’s Healthcare
Plan and be subject to the City’s healthcare polices for active employees and
future retirees, as developed and implemented by the Emergency Manager”. He
said he didn’t know what that meant.

He testified that in a normal concessionary negotiation the City would
explain that it was trying to save a certain amount of money, and then the Union

and City would explore ways to reach that number. That did not happen here.

Philip Douglas
Philip Douglas is President of AFSCME Local 312, which represents
approximately 220 members who are general auto mechanics and auto body
mechanics, service guards, storekeepers and repairers. |
He testified that the proposal to reduce wages 10% has had affected the
City’s attempt to hire more mechanics. He said that if you are a certified
mechanic out in the field you are not going to quit your job to come work for the
City for $18 per hour. Mr. Douglas testified that staffing levels have decreased in
the past few years while the workload increased. There used to be over 120
mechanics and now there are 85. There are 300 active buses out of 464 total. The
difference is accounted for by 30 to 35 busses waiting to be sent out for engine
work, busses hard hit in accidents that will never be repaired, fire jobs and some
that are simply waiting to be retired.
He testified that there are 45-50 mechanics who can retire in the next year,
and many might do so because they are unsure of the future.
Most of the members work at least 10 hours of overtime a week, and some

work 20 hours a week.



Armelia June Nickleberry

Armelia June Nickleberry is the President of AFSCME Local 214 which has
about 99 members. The largest group, 29, are senior transportation service
inspectors, who monitor and supervise the bus service on the roads, assist in
making sure service is operable, and get replacements if a bus breaks down on
the road.

Ms. Nickleberry also testified that her unit is understaffed, with
membership reduced from 141 five years ago to 99 now, with numerous
vacancies in the department. She testified that the City is in the process of
outsourcing money handlers. She testified that her members suffered hardships
when their take-home pay was reduced through the furlough days. She has been
with the City twenty-five years and her hourly wage is $17.78. She said the

average person in her local works 12 to 16 hours of overtime a week.

Althea Johnson

Althea Johnson has worked with the City for sixteen years, was a member
of Local 312 for ten years and for the last three years has been a member of Local
214. Her current hourly wage is $15.26, which is the maximum for her position of
customer service agent.

She testified that she has two dependents, ages 13 and 3, and she is the
sole wage earner for her family. Her family had to move in with her mother a
year and a half ago because of the furloughs. She is enrolled in the new health
care plan, which is more expensive for her. Her children have asthma, and doctor
visit co-pays went up from $10 to $25, and co-pays for the medication went from
$5 to $10 for the generic drugs. She has two prescriptions, her 13-year old has
three and the three year old has two. One daughter recently broke her hand and
rather than taking her to the Emergency room, where the cost went from $75 if
you do not have an overnight stay to $100, she took her to Urgent Care because it
only costs $25.

She did testify that her health care premium went down from $127 to

$113 every two weeks.



Jack Shultz

Jack Schultz, who is a recently admitted attorney with the firm
representing the Union, did research while a law clerk on different ways the City
could save money or look for money.

He testified about the numerous programs under which properties in the
City were granted tax abatements, including Detroit Renaissance Zones, personal
property exemptions, obsolete property rehabilitation exemption, and the
commercial rehabilitation exemption. He also testified to news reports that the
City only fully collects taxes on 53% of taxable property in the City. He also
introduced various reports about the City’s failing to collect taxes and fees.

During his testimony the City stipulated that as of June 2014 there were
historical non-filers with outstanding tax obligations of approximately $250

million and it is pursing collection of those taxes.

Christopher Fox

Christopher Fox has a BA from Moravian College in U.S. History and an MA
from the New School for Social Research in gender studies and feminist theory
with a concentration in American politics.

He has worked for AFSCME International since ZOOB.as a fiscal policy
analyst and has reviewed city and state budgets, participated in bargaining and
testified in between 12 and 20 arbitrations and fact findings on ability to pay and
comparability issues. He testified as an expert in fiscal analysis. He testified as to
comparisons he did between wages for members of these locals and comparable
jobs in the area. He testified that with the current wages the City is at a huge
disadvantage for recruitment and retention of most employee groups in these
locals. His comparison did not, however, take into account retirement and health
care benefits, although he admitted that a comparison using total compensation
would be helpful for recruiting and retention analysis. He acknowledged that he
only compared six of the 43 job classifications in the locals.

He testified that there are a number of changes that can be made to a
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defined benefit pension plan to alter and reduce costs. These include how sick
time and other leave time is used to compute final average salary, reducing the
multiplier which is used, changing employee contributions to the plan, and

changing post retirement COLA adjustments to pension payments.

FINDINGS AND RECOMMENDATIONS

STANDARDS OF REVIEW UNDER THE LAW

No statute specifically outlines the criteria fact finders are to use in
making their recommendations, but they have historically relied on the factors
set forth in PA 312. Act 312 was amended in 2011 to state, in part, that
arbitrators should give ability to pay the most significance and to state the
importance of “internal comparables”, directing arbitrators to compare the
employees in question with other employees of the same city.

Those are the criteria I find to be most important in this case.

GOOD FAITH BARGAINING

The Union has stated that the City did not bargain in good faith before and
during this proceeding, and has presented testimony to that effect.

However, that is not an issue that is within my jurisdiction as fact finder

and I will not make a ruling on it.

PARTIES’ ARGUMENTS

The positions of the parties have been well set forth by their respective
witnesses. The City emphasizes that it wants a uniform approach to all
employees with respect to the four issues it has identified. It states the obvious:
The City is in bankruptcy after a long period of financial problems and drastic
measures are necessary to bring it back to stability.

The Union argues that the City has not identified the specific savings that

can be attributed to these two locals. It also argues that there are lots of ways thr
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City can generate more funds without placing the burden on the employees and
points out the numerous places where the City might collect more taxes and fees

owed it, and provide fewer tax exemptions.

THE ISSUES IN DISPUTE

The union points out that while the City wants to address only four issues,
there are numerous other provisions in the contract. The Union is, of course,
correct and proposes they all remain unchanged. In its Post-Hearing Brief the
City has agreed with this proposal. Therefore I recommend that other than the
four issues addressed by the City, and insofar as they are not inconsistent with

my recommendations, the other provisions of the contract remain unchanged.

DISCUSSION
The City is bankrupt.
The City is insolvent.

The City is not paying its debts as they become due, and it cannot pay its

debts as they become due.

There is no question that the City has to make significant changes in order
to survive. It cannot continue with the pension burden it has now, and cannot
continue on the course it has been on.

Although the Union presented evidence on the many ways the City can
increase its revenue, those changes alone cannot solve the City’s problems.

There is no question that City employees, unfortunately, have to
contribute to the effort to save the City. The question is, how much?

The Detroit Department of Transportation, (“DDOT”) runs the City’s fleet
of busses. At the present time there are 464 busses, with about 300 of them
active. The DDOT locals are different than other locals because there are 13(c)
agreements which require the City to bargain in spite of the receivership imposed
on the City under PA 436. The City’s position is that under the Emergency

Manager Law it has no duty to bargain with the other locals.

—
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The Unions have argued that prior to the fact finding the City did not
participate in good faith bargaining, failed to provide necessary information, was
unable to answer questions about its proposals, and asked the Unions to sign off
on ambiguous contract language. They point out that in normal concessionary
bargaining the employer will identify the cost savings it wants to achieve and
then the parties work through alternatives to seek to reach that goal.

The fact is that this is not normal concessionary bargaining. The City is
attempting to restructure itself completely to attempt to emerge from
bankruptcy. The plans it proposes apply to all employees groups.

And the fact remains that it is unclear what is going to happen in
Bankruptcy Court.

Last best offers were exchanged before the hearings but ultimately final
offers were exchanged on the last day of hearings. Those were marked Exhibit 81
(the Union offer), Exhibit 82 (the City offer for Local 214) and Exhibit 83 (the City
offer for Local 312). Those exhibits are attached.

[ accept all the testimony, in the most part, as factual. The City is in dire
straits. The pension plan cannot continue as it is. Wage reductions will be
painful for the employees, who have made a number of concessions and sacrifices
over the years. Health care changes will be more costly for some employees,
although will result in reduced costs for ofhers

I also find that the Emergency Manager and the Bankruptcy Court have a
massive and very complex task to save one of America’s great cities. They must
balance the interests of almost ten thousand employees with the hundreds of
thousands of City residents, numerous creditors, and the effect on the State and

surrounding communities, which are inextricably connected to the City.
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RECOMMENDATION ON WAGES

The Union’s wage proposal is for an 8% wage reduction effective
immediately, with 2% increases for the next two years. The City’s wage proposal
is a 10% wage reduction in lieu of wage reduction and furlough days.

Because they have kept the right to bargain, these two locals are unique in
the City. All other employees had an eight or ten percent wage reduction
imposed last year. These locals have not faced the wage reduction so they have
benefitted from their unique status. The members of the ATU, the bus drivers,
who have bargaining rights with a 13(c) agreement, entered into a agreement
with the City in November, continuing an 8% reduction which began in 2012.

Currently no one in Local 312 or 214 is on furlough or is subject to the
10% wage reduction. ‘

[ recommend a 10% wage reduction effective immediately. If these
employees got an 8% wage reduction, they would be treated differently from, and
better than, most other employee groups in the City. It is important to note that
these employees have received their full pay while all other employees have had
wage reductions in effect for a number of months.

Clearly the ten percent reduction will be painful as reductions and
furloughs have been in the past. But it has been applied city wide and other
employees have had to endure it. I cannot find a compelling reason why the

members of these groups should be exempt from the reduction.

RECOMMENDATION ON LONGEVITY

The City’s proposal on longevity reads as follows:

“Longevity payments are hereby eliminated effective January 1st, 2014 for
the 2104-2015 fiscal year. There will be no future longevity payments after
December 31, 2013”

At the last hearing date, Mr. Malcolm said that the Union agrees with the
City’s longevity proposal.

It developed that there was a misunderstanding between as to what the

longevity proposal meant. Counsel for the City interpreted it to mean that all



longevity payments were terminated. Mr. Malcolm interpreted it to mean that
there would be no longevity payments in the future, but it did not rule out a
longevity payment for 2013.

Reading the proposal fairly, it does, in fact, leave open the question of
whether longevity would be paid for 2013.

Mr. Malcolm confirmed that Locals 214 and 312 did not receive longevity
pay in either 2012 or 2013, although there were other unions in the City that did.

I recommend the longevity proposal, as interpreted by the Union, and 1
recommend one last longevity payment for 2013.

Initially there does not seem to be a reason to treat these groups
differently from the other employees for whom longevity payments have been
terminated. However these unions did have the right to go to fact finding, and it
appears that not until the last day of the fact finding hearing did the City act to

change the meaning of its proposal.

RECOMMENDATION ON HEALTHCARE

The 2013 healthcare plan was ended and the City offered a 2014
healthcare plan. Employee premiums either stayed the same or went down from
2013 to 2014, while deductibles, co-pays, and other costs went up. Depending on
circumstances, for some employees their costs will go up. Many, if not most,
employees of these locals are participating in the new healthcare plan. As with
any change some will benefit from the new plan and some will have to pay more.

At the last hearing the Union revised its last best offer on Healthcare to
accept the City’s proposal and the 2014 Healthcare plan. See Exhibit 81.

Therefore [ recommend it.

RECOMMENDATION ON DURATION
The City has proposed that the Memoranda of Understandings that they
propose and other terms of the contract between the parties expire June 30,

2014. The Union has proposed an expiration date of June 30, 2015.
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Unspoken in all of the hearings is the issue of whether the City will try to
outsource any of the work done by these locals. It is a legitimate concern. These
employees are concerned whether they will have jobs in the future as the City
emerges from bankruptcy, and a longer expiration date would give them a bit
more job security. The only testimony on the issue was that the City is in the
process of outsourcing money handlers.

The unknown in all of this is what will ultimately be approved by the
Bankruptcy Court and how that will affect the operations of the DDOT and these
locals.

We do not know whether a final plan of adjustment will be approved by
June 30, but we will be closer to knowing. The City has indicated that it
anticipates that other employees will get a 2% raise in July of this year.

I recommend that the City and these locals enter Memoranda of
Understanding to expire June 30, 2014. After that time, with perhaps a better
understanding of what will come out of the bankruptcy proceeding, the parties

can consider a new and longer-term contract.

RECOMMENDATION ON PENSION/RETIREMENT BENEFITS

As much as any other issue, it is difficult to make a recommendation on
the retirement plans. There are discussions ongoing in the confidential Federal
Mediation. Because of the mediation the Emergency Manager did not put the
pension proposal into effect as planned and the current pension plan remains in
effect. In these hearings the City has said that its position remains what it has
been.

I will make a recommendation, but it is a contingent one. If mediation
results in an agreement on pensions and retirement plans, then that should be
adopted.

In his testimony Mr. Malcolm expanded slightly on the proposal set forth
in Exhibit 81 by saying that whatever the parties agree to in mediation the unions

are willing to accept, thus agreeing with my conditional recommendation.
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Of course if the pérties do not reach an agreement, the plan of adjustment
from the Bankruptcy court will deal with retirement benefits and pensions. Both
sides seem to agree, and I do too, that we don’t know whether the City and Union
will have any choice or just be bound by the bankruptcy court orders.

It is still the role of fact-finding to make a recommendation on pensions. If
the parties reach an agreement, then my recommendation will not matter. Nor
will it matter if the bankruptcy court issues an order which is binding on the
parties.

If there is no agreement, then I recommend that the City proposal be
adopted. Pension costs arising out of the defined benefit plans have bedeviled
the City for years and have been a substantial reason it is in bankruptcy now. The
plan simply cannot continue as it is. I have not been convinced that changes in
computing final average compensation, a reduction of the multiplier, or other

modifications will enable the City to go forward with its defined benefit plan.

Respectively submitted,
: v 4
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Thomas W. Brookover, Fact Finder
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Dated: April /-4, 2014



